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1 I. Introduction and Qualifications

2 Q. Please state your name and business address and positions.

3 A. My name is William J. Clark. My business address is 15 Buttrick Road, Londonderry,

4 NH 03053. My title is Business Development Professional.

5 A. My name is Steven E. Mullen. My business address is 15 Buttrick Road, Londonderry,

6 NH 03053. My title is Manager, Rates and Regulatory.

7 Q. By whom are you employed?

8 A. We are employed by Liberty Utilities Service Corp. (“Liberty Utilities”) which provides

9 services to Liberty Utilities (EnergyNorth Natural Gas) Corp. (“EnergyNorth” or “the

10 Company”) and Liberty Utilities (Granite State Electric) Corp.

11 Q. On whose behalf are you testifying today?

12 A. We are testifying on behalf of EnergyNorth.

13 Q. Did you both previously file testimony in this proceeding?

14 A. Yes. We both submitted pre-filed direct testimony that accompanied the Company’s July

15 24, 2015, petition for franchise approval to provide natural gas service to customers in the

16 Town of Hanover and the City of Lebanon.
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I Q. What is the purpose of your testimony today?

2 A. Our testimony provides comments in response to the testimonies of Stephen P. Frink of

3 Commission Staff (“Staff”) and Dr. Pradip Chattopadhyay of the Office of Consumer

4 Advocate (“OCA”) filed on January 22, 2016. Staff and OCA both expressed various

5 concerns with the Company’s filing and did not recommend approval at this time. Our

6 testimony addresses those concerns, as well as certain other arguments made by Staff

7 regarding EnergyNorth’s main extension policy and its evaluation of the financial

8 viability of main expansion projects.

9 II. Summary of Staff and OCA Testimony

10 Q. Please briefly summarize the concerns expressed by Staff and the OCA.

11 A. Staff and the OCA had shared concerns regarding what they viewed as the speculative

12 nature of the revenue and sales estimates. These concerns were due in part to recent

13 decreases in the market prices for alternative fuels and a lack of customer commitments,

14 particularly from large customers. They also had a concern that without such

15 commitments there was a possibility that if sales do not reach expectations,

16 EnergyNorth’ s other customers could end up subsidizing the customers in the

17 communities of Hanover and Lebanon, and/or the Commission could find that certain of

18 the assets are not used and useful and deny full recovery of those assets.
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I Q. Can the Company address those concerns?

2 A. Yes. First, with respect to customer commitments, on February 5, 2016, the Company

3 executed a Letter of Intent (“LOl”) with Kleen, Inc. (“Kleen”), a commercial laundry and

4 dry cleaning facility, which was described in the prefiled testimony of Mr. Clark as a

5 potential anchor customer.1 A copy of that LOT is included as Rebuttal Attachment

6 WJC/SEM- 1. Pursuant to that LOT, EnergyNorth has “the exclusive right to negotiate

7 with Kleen for the delivery, storage, vaporization, odorization, and distribution of natural

8 gas services to Kleen.” for a period of one year and then continuing on a monthly basis

9 thereafter. Kleen currently uses _______ annual dekatherms (ADTH) at its commercial

10 facility, which is located approximately 5.5 miles from EnergyNorth’s proposed

11 LNG/CNG facility.

12 Q. Will bringing service to the Kleen facility help encourage additional customers to

13 take service?

14 A. Yes. EnergyNorth has had discussions regarding gas service with five other large

15 potential commercial customers and numerous small commercial customers along that

16 route. In addition, residential customers along the route have received direct mail

17 solicitations. To date, there have been expressions of interest (i.e., “interested” or “very

18 interested”) from 60 potential commercial and 36 potential residential customers in that

1 See Attachment WJC-4 to Mr. Clark’s July 24, 2015, testimony for additional information about Kleen.
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area. Having a signed LOl from a large anchor customer will certainly aid in future

2 conversations with potential new gas customers because it makes the possibility of

3 natural gas service more of a reality in the potential customers’ minds.

4 Q. How does the Company plan to address the concerns of Staff and the OCA with

5 respect to potential cross-subsidization of Hanover and Lebanon customers by other

6 EnergyNorth customers if sufficient revenues do not materialize to cover the

7 revenue requirement associated with installed distribution investments in Hanover

8 and Lebanon?

9 A. The Company is willing to discuss a mechanism that will ensure that any revenue

10 requirement not covered by revenues from existing or anticipated customers (i.e., those

11 who have signed service agreements, but have not yet begun taking service) will not be

12 recovered from other EnergyNorth customers. Such a mechanism will alleviate concerns

13 over the potential impact to EnergyNorth’ s distribution customers outside of the

14 Hanover/Lebanon service territory, as well as èoncems regarding potential insufficient

15 sales volumes due to the current low market prices for competing fuels. Such a

16 mechanism will also provide an incentive for the Company to sign up as many customers

17 as possible, to avoid the potential exclusion of certain costs from recovery through

18 distribution rates.
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1 Q. Do the same cross-subsidization concerns also exist on the supply side?

2 A. No. As stated in the Company’s filing dated July 24, 2015, because this is an off-pipeline

3 system, the costs of the supply facility, as well as the commodity costs, will be included

4 in a Cost of Gas rate that will be specific to the Hanover/Lebanon system and charged

5 only to customers in those communities.

6 III. Response to Staff Testimony Regarding EnergyNorth’s Main Extension Policy

7 Q. Please provide some background regarding EnergyNorth’s current main extension

8 policy.

9 A. EnergyNorth’s service and main extension policy, included as Rebuttal Attachment

10 WJC/SEM-2, was approved by the Commission in DG 13~1982 and resulted from a

11 settlement agreement between EnergyNorth, Staff and the OCA. Among other things,

12 the policy, which is also referred to as Section 7 of EnergyNorth’s tariff provides that in

13 evaluating whether a customer contribution is required for service and main extensions, a

14 comparison must be made between the estimated construction cost and six years of

15 annual margin for commercial and industrial customers, and eight years of annual margin

16 for residential customers. In addition, for all extensions, the policy provides that “[i]f the

17 main extension will serve more than one location, the Company will calculate the sum of

18 the Estimated Annual Margin from all metered services and the sum of the Estimated

2 See Order No. 25,624 (January 14, 2014).
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1 Cost of Construction for the main extension and all service extensions to determine

2 whether any payment will be required from the customers to be served. The Company

3 will also include in such calculations the Estimated Annual Margin and the Estimated

4 Cost of Construction for service extensions for all existing premises which the Company

5 reasonably anticipates will take service, using the assumption that 60% ofsuch premises

6 will take service.” (Emphasis added.) In its order approving the settlement agreement in

7 DG 13-198, the Commission found that the main extension policy appropriately balanced

8 the interests of current customers, new customers and EnergyNorth’ s investors and was

9 consistent with the public interest. In its summary of the positions of the parties in that

10 proceeding, the Commission also noted that Staff supported the agreement, and that Staff

11 “noted that the proposed language for Section 7 was likely to stimulate growth in the

12 customer base of Liberty, was consistent with accepted accounting and financial

13 standards and was beneficial for existing Liberty customers.” Order No. 25,624 at 5.

14 Q. Did the Company analyze its potential investment in the distribution system in

15 Hanover and Lebanon consistent with its tariff, including the use of the 60%

16 assumption highlighted above?

17 A. Yes.
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1 Q. What comments did Staff have in this proceeding with respect to EnergyNorth’s

2 main extension policy?

3 A. Staff began its discussion of this topic by stating that New Hampshire’s two natural gas

4 utilities, EnergyNorth and Northern Utilities (“Northern”), have terms and conditions in

5 their tariffs that serve as investment criteria that must be satisfied to expand their

6 respective gas distribution systems. Staff stated that although the main extension policies

7 of the two utilities differ in that Northern’s uses a discounted cash flow (“DCF”)

8 methodology and EnergyNorth’s uses a multi-year revenue test, “[b]oth utilities have

9 roughly the same investment criteria.”3 Further, Staff states that “[ajlthough the Liberty

10 line extension policy does not cite a payback period, the implicit payback is similar to

11 Northern’s.. .“~ Despite those similarities, Staff stated that EnergyNorth’s main

12 extension policy is not applicable to this filing and that our analysis should have included

13 a discounted cash flow (“DCF’) analysis because, according to Staff, that is the

14 Commission’s “preferred methodology” for evaluating the viability of major capital

15 projects.

~ Frink testimony at 3, line 16.
‘Id. at 4, lines 11-12.
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1 Q. Please comment on Staff’s position with respect to the appropriate methodology to

2 use to evaluate the financial viability of expansion projects.

3 A. Staff’s testimony on this topic is perplexing in that it recommends that EnergyNorth

4 ignore the provisions of its tariff for assessing certain expansion projects. Staff’s

5 testimony states that the terms and conditions in the tariffs of the gas utilities provide the

6 investment criteria that must be met to expand the system, and that both utilities have

7 roughly the same investment criteria, yet EnergyNorth’s tariff is not appropriate to use in

8 performing the analysis. We note that in DG 14-154, Northern sought approval to operate

9 in the Town of Brentwood and performed its analysis using a DCF analysis, which most

10 importantly, is in accordance with its tariff. Given the similarities mentioned above, it is

ii not logical that EnergyNorth should be criticized in this proceeding for following its

12 tariff, as it is required to do.

13 Q. Why does Staff think that EnergyNorth’s tariff is inapplicable to this proceeding?

14 A. Staff’s position is that a utility’s tariff is not applicable outside of its existing franchise

15 area. While that is a true statement for day-to-day operations, it ignores the fact that in

16 making a request for franchise approval an applicant must state the terms and conditions

17 under which service will be provided in the franchise area. The Company’s filing stated

18 that, with the exception of the Cost of Gas provision, all proposed terms and conditions

19 of service would be in accordance with EnergyNorth’ s existing tariff, which would
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include the service and main extension policy.5 Therefore, once the franchise is granted

2 and construction of the distribution system commences, any customers taking service will

3 be located in EnergyNorth’s existing franchise. EnergyNorth cannot then decide to apply

4 different criteria to those customers, because such application would violate the terms of

5 its tariff.

6 Q. What did Staff provide in support of its position that a DCF analysis was required?

7 A. Staff cited Order No. 22,297 (Aug. 28, 1996) and Order No. 22,667 (July 22, 1997). The

8 1996 order stated that the DCF methodology was the “appropriate framework in which to

9 evaluate the financial viability of large system expansion projects,” and the 1997 order

10 simply said that it was an “accepted” method. In addition, there is a distinction between

11 both of those dockets and the instant proceeding, because each of the prior cases included

12 a request for approval of special contracts with large customers and required

13 contributions from customers toward the cost of construction. Pursuant to RSA 378:18

14 and Puc 1606 of the Commission’s administrative rules, when requesting approval of a

15 special contract, the utility must make a showing of the special circumstances justifying

16 the departure from existing tariff rates. The demonstration of the special circumstances

17 to support a special contract can require a much more in-depth analysis than would

18 otherwise be required. The Company’s filing in this proceeding did not include a request

19 to approve any special contracts. Should the Company wish to enter into a special

~ Mullen July 24, 2015 tesfimony at lines 8-10.
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contract with potential anchor customers in Hanover or Lebanon, those contracts would

2 be submitted to the Commission for review and approval.

3 Q. Despite Staff’s position that the gas utilities have roughly the same criteria, does

4 Staff have a preference of one policy over the other?

5 A. Yes. Based on its testimony, Staff prefers the use of the DCF methodology found in

6 Northern’s tariff. While that may be Staff’s stated preference in this proceeding, it is also

7 important to note that Staff supported the settlement agreement in DG 13-198 and the

8 Commission approved the changes to the service and main extension policy in that

9 proceeding.

10 Q. Did Staff have any further comments about the appropriateness of using

11 EnergyNorth’s revenue test methodology for evaluating its proposed expansion into

12 Hanover and Lebanon?

13 A. Yes. Staff stated that the revenue test methodology in EnergyNorth’s main extension

14 policy is only appropriate for evaluating “smaller” main extension projects.

15 Q. Did Staff provide a definition of what constitutes a “smaller” main extension in its

16 testimony?

17 A. No. In response to discovery in this proceeding, Staff stated that “the Commission has

18 not established a specific cost at which an expansion constitutes a ‘major expansion.”6

6 See Rebuttal Attachment WJC/SEM-3. Staff’s response to LU 1-3.
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In that same response, Staff then determined a $1 million cut-off point for smaller versus

2 larger expansion projects by using EnergyNorth’s 2014 budget of $5 million for capital

3 growth projects and applying a 20% factor7 to it. It appears that Staffs delineation

4 between “smaller” and “large” expansion projects—and, therefore, the use of revenue test

5 versus a DCF analysis— is somewhat arbitrary and can vary from year to year based on a

6 utility’s annual growth budget.

7 Q. Was any distinction between “smaller” and “large” expansion projects made in PG

8 13-198 when the current main extension policy was approved?

9 A. No.

10 Q. Did Staff also comment on the appropriateness of the revenue test included in

11 EnergyNorth’s tariff in light of changes in fuel prices?

12 A. Yes. Staff stated that given current market prices, particularly for propane and No. 2 fuel

13 oil, the financial incentive to convert to natural gas is reduced as compared to fuel prices

14 at the time the main extension policy was approved and, therefore, the revenue test may

15 no longer be appropriate.

~ Staff’s response to LU 1-3 provided no support for the 20% factor or as to why the annual growth budget was the

appropriate measuring stick.
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1 Q. Have natural gas prices declined along with those of propane and No. 2 fuel oil?

2 A. Yes. In fact, over the current winter period EnergyNorth has decreased its Cost of Gas

3 significantly due to changing market conditions, so the fmancial incentive to convert to

4 natural gas certainly still exists for customers. In addition, there are many other reasons a

5 customer may convert to natural gas in addition to price, as mentioned in Staff’s

6 testimony8 and in response to a discovery request.9 Those other factors include

7 environmental benefits, reduced equipment maintenance costs, reduced trucking and on-

8 site storage, reliability, and a multitude of uses for activities such as heating, cooking,

9 manufacturing and others.

10 Q. Would adoption of Staff’s position regarding main extensions make it difficult to

11 deal with from a business perspective?

12 A. Yes. Appropriate planning for expansion of EnergyNorth’ s distribution system requires

13 the establishment of specific guidelines with respect to whether customers should be

14 charged an up-front Contribution in Aid of Construction. It would be extremely difficult,

15 if not impossible, to plan for expansion if there were a subjective determination of

16 whether to apply the policy (e.g., whether a project is small or large, or whether

17 alternative fuel prices have decreased).

8 Frink testimony at 13, lines 2-6.
~ See Rebuttal Attachment WJC/SEM-4, Staff’s response to LU 1-10.
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Not only must a utility know what the rules are when planning its business, but potential

2 customers must also be aware of the criteria that will be used when evaluating projects

3 for future service. Customers are made aware of the criteria through the terms and

4 conditions found in a utility’s tariff and can utilize that information in making the

5 determination on whether to take service from the utility.

6 We have no conceptual issue with the use of a DCF analysis. However, that analysis is

7 not specified in EnergyNorth’ s tariff. EnergyNorth cannot deviate from the terms and

8 conditions of its tariff without Commission approval (such as under a special contract).

9 For all of the above reasons, we disagree with Staff that the main extension policy in

io EnergyNorth’s tariff should be abandoned in this particular case. That policy has been

11 approved by the Commission and has already produced significant growth in customers.

12 Unless and until there is sufficient reason to change it, and such change is approved by

13 the Commission, EnergyNorth must continue to follow that policy.

14 Q. Does this conclude your testimony?

15 A. Yes, it does.
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~ Liberty Utilities

February 5th. 2016

Dennis Kim
Kleen Laundry
I Foundry St
Lebanon. NH 03766

Dear Dennis,

This letter of intent (~‘Letter of Intent”) sets forth the material Learns and conditions
under which Liberty Utilities (EnergyNorth Natural (ins) Corp d/b/a Liberty Utilities (“Libcrty~’
or the ~Company’~) will provide long term natural gas distribution services to Kicen, Inc
C’Kleen”). Liberty and Kleen for the purposes of this Letter of Intent are. collectively, the
“Parties,”

Liberty is a regulated natural gas utility serving approximately 90,000 customers in New
Hampshire. including Keene where the Company provides propane distribution services to 1,250
customers. Liberty is proposing a multistage project which would bring natural gas service to
residential, commercial, and industrial customers in Hanover and Lebanon including Klcen
which currently uses LN(I as its primary fuel source. Liberty intends to design, develop, permit,
construct, own, and operate a regulated natural gas distribution system with the primary supply
of natural gas to the system in the form of LNG, CNG, or a combination of LNG and CNG
which would serve Klccn (the ~‘Projcct”). The Parties acknowledge that significant time and
linatiejal resources will be incurred by Liberty to develop the Project and by executing this Letter
of Intent Klccn is expressing its commitment to use natural gas supplied from the Project as a
fuel source.

This non—binding Letter of Intent is not binding on any Party and shall not create any
obligation or commitmeilt of any kind (except for Section 6 and 7(iv)), including to enter into
definitive documentation or to give any rights or claims in the event that for any reason any party
terminates negotiations with respect thereto. The material tcnns and conditions set forth in this
non—binding Letter of Intent are intended to be the subject of further discussions and then
incorporated into legally binding definitive agreements (the “Definitive Agreements”), which
I)eliniiive Agreements will contain additional terms and conditions yet to be agreed upon.

1. Description of the Kicen Facilities.

(i) The Parties acknowledge that the intent of the Project is to locate all or
substantially all of the fuel delivery equipment at a site owned by Liberty with the
only equipment located on Kleen property being the natural gas service riser,
regulator(s) and gas meter.
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(ii) The Parties acknowledge.that certain modifications to the Kleen meter manifold
location may bc necessary to allow Kleen to use natural gas from the Project as its
primar~ source of fuel I he Parties shall work together to dctermine the supply
and design rcquireinenls I he Parties agree that the transition point hct’s’scen
liberty owncd equipmcnt and Ktecn o~’sned equipment shall he the outlet flangc
of the gas meter.

2. Description of Liberty Facilities.

Liberty has completed preliminary scoping of the Project based on its understanding of
the pcak and a~erage ~olumes of customer demand liberty will own suitable acreage of
industrial zoned property that it intends to use for the primary delivery storage vapori/atlon
and distribution equipment. Liberty anticipates that the Project will consist of the I~llowing
primary equipment.

(i) Distribution I iherty ‘s’sill construct own and operate certain fuel delivery and
supply equipment and utility distribution piping within thc City of 1 ehanon and
lawn of hanover which ~‘si1l ~apor1/c, odori?e and distribute sufficient quantities
in supply and pressure of natural gas to the Kleen facility I ihertv ‘s~ill maintain
all material and equipancnt required to &livcr natural gas to the Kleen facility as
part of the distribution services pricing contract.

(1.1) Storage Services: Liberty will construct, own aiid operate certain fuel storage
equipment to providc for t’s~cnty four (24) hours of peak day capacity to the Kleen
facility as tart of the distiabution services pricing contract II Kieen wishcs to
contract for more than 24 houis oF pcak day capacity Liberty will offer such
service at a mutually agreed upon incremental price

(iii) Pricing of gas distribution ccr’s ice provided by i iberty to Kiecn shall be based on
Liberty s in~estment in the equipment nuessary to serve Klecn as describcd
above, and shall be sufficient to yield a reasonabic return to I iherty taking into
account anticipated delivery sales and minimum quantities of gas delivery
services.

3. Liberty — Kleen Special Contract

(i) Lihcrty has entered into contracts ~‘sith laige commercial customers and/or
customers that ~‘sill requirc substantial utility sysacm modifications to cstahlish gas
supply set’s iccs I hecc spccial contracts ( Special Contracts ) are negotiated
and executed between the uulitv and customer and appro~cd by thc Ne’s’s
I lampshn c Public Uti litics Commission and are the defimtn c documcnt
providing the details of service and pricing.

(ii) I IK Spccial C ontract ‘s’sill include mutually agreeable terms that aic l’s pical br
agrecmcnts for the deli~ cry and sale of gas sciviccs to customers of similar siic
and opei’tting chaiactu istics I hcsc tcrms will includc hut are not hc limited to
the following:
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(a) Kleen will purchase all gas delivery services from Liberty.

(h) The Parties will agree on minimum and maximum quantities of gas
delivery services.

(c) The Parties will agree on contract length, renewal, and exit options.

(in) Uhe l’arties iceogmic and agree that finalization of the Special Contract is
dependent upon the Parties agreeing upon mutually acceptable terms (including,
~~ithout limitation agreement to acceptable payment terms and to comply with all
applicable laws and regulations) and U~Ofl receipt of all necessary internal
approvals, up to and induding approvals of the management of both Parties I he
Parties hereunder shall only be obligated to negotiate in good faith to attempt to
agree upon the terms of a Special Contract, and nothing contained herein shall
requite any parts to enter into any Special Contract or any other deflniu~e
agreement unless the terms thereof are satisf~ctory to such Party in its sole
discretion.

(iv) I he Parties agree and understand that any Special Contract is subject to the
approval of the New Hampshire Public Utilities Commission.

5. Fuel Commodity Purchase

I he Parties agree to negotiate in good faith the teims and conditions for the purchase and
delivery of’ LNG and or CNG as needed ~o support the fuel requirements of Klecu.

6. Exclusivity

Until mutually agreed upon by the Parties [ ihuty shall maintain the exclusi~e right to
negotiate with Klcen for the deli~cry storage, ~apuriiation ordortiation and distithution ol
natural gas services to Kleen This e~elusive right will be for a period of one yeai and will
contmue on a month to month basis thereafici unless terminated ~kIth thirty (30) days written
notice.

7. General Provisions.

(i) Rcprt%entatlons Regarding this LUtcr of Intent By then execution of this
non—binding Letter of Intent, the Parties represent and warnmt Ihat they are
authot tied to entet into this I eltet of Intent that it does not conflict with any
~.ontiaet lease instrument ot othet obligation to which either is a party ni by
which either is hound, and that, to the extent specifically so described in the
picamble hereto it lcplesents their v’ilid and binding obligation enforceable in
accordance with its terms.

(ii) Notices. Any notices to be given hereunder by either Party to the other shall he in
writing and shall he sent by flix with con flrmation sent via regular mail, addressed

-I
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to the other Party at the address set forth below or at such other address as such
Party may specify in writing as provided below;

To Kleen. Inc
One I oundry St
Lebanon, NH 03766
Attention: Dennis Kim
[‘mail _knu~k1c~-~nc ~~in

To Libe~y
15 Butt rick Road
Londonderry Nil 03053
Atlcntion William clark
Email; willia,mclark~ci~LibcrtvUtiliiies.com

Notices shall he effective upon receipt.

(iii) No consequential Damages No Party shall he responsible to any other Party for
any consequential damages of any kind arising hcreunder and ducctly related to
this I .ctter of Intent.

(iv) ConlIdentaalitv The Parucs agrce that during the term of this I etter of Intent, a
Party may obtain access to certain confidential and proprietary business and
commercial information of another Party or of third parties, and agrcc to mamtain
the confidentiality of such infbrmation Upon tcrmination of this Letter of Intent
any confidential or proprictary information in the possession of either Party shall
be teturned to the othcr Part> and/or dcstroyed ~~ith notification and ptoof of
destruction to lhe appropriate Party.

(v) Wai~cr The v~.aivcr by eilhcr Part) of a brcach of any term or provision of this
I citer of Jntcnt shall not opcrate or he construed as a wai~ci of any subsequent
breach of the same provision or of the breach of any other term or provision of
this I ~etter of Intent.

(vi) Counterparts. This I .ettcr of Intent may be executed in two or more
countcrparts each of ~~hich shall he dcemed an oiigmal and ~4htch together shall
constitute one and the same agreement.

(vii) Governing La~~ I his I cUd of lntcnl shall he go~emed by and construtd in
accordance with the laws of the New Hampshire.

If the fotegoing is acceptahlc to ~ ou pleasc countei sign this I etter of lntcnt whcrc
indicated below and return a copy to mc.

4
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LIBERTY UTILITIES (ENERGYNORTH
NATURAL GAS) CORP.

By:____

Name: 3~
Title: J~1c~Cf

Kleen, Inc

By

Name: ~

Title:

5
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